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October 15, 2010 
 
Sent via electronic mail to RegComments@FHFA.gov             
 
Mr. Alfred M. Pollard 
General Counsel 
Federal Housing Finance Agency 
1700 G Street, NW, Fourth Floor 
Washington, D.C. 20552 

 
Re:  Comments by the National Association of Home Builders 

Regarding Notice of Proposed Guidance on Private Transfer 
Fee Covenants (No. 2010-N-11), 75 Fed. Reg. 49932 

 
Dear Mr. Pollard: 
 
On behalf of the National Association of Home Builders, thank you for the 
opportunity to submit comments in response to the above-referenced Notice 
issued by the Federal Housing Finance Agency (FHFA) and published in the 
Federal Register on August 16, 2010.  
 
The National Association of Home Builders (NAHB) is a Washington, D.C. 
based trade association whose mission is to enhance the climate for housing 
and the building industry.  A federation of more than 800 state and local 
associations, NAHB has over 175,000 members who construct approximately 
80 percent of the new homes built each year in the United States.  NAHB’s 
members are engaged in all facets of the building industry, including single 
family and multifamily housing, remodeling, and other aspects of residential 
and light commercial construction.   
 
The Proposed Guidance would prohibit the housing government-sponsored 
enterprises (GSEs), specifically Fannie Mae, Freddie Mac and the Federal 
Home Loan Banks (FHLBanks), from purchasing or investing in mortgages 
encumbered by private transfer fee covenants or securities backed by such 
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mortgages.  The Proposed Guidance would also extend to mortgages or 
securities acquired by the FHLBanks as collateral for advances. FHFA’s 
prohibition would apply to all forms of private transfer fee covenants including 
both a third-party intermediary approach, in which the community involved 
does not receive benefits from the fee transfer, and transfer fees in which the 
community where the home is located does benefit.1

 
  

NAHB believes that FHFA’s guidance, as proposed, is applied too broadly and 
would unnecessarily impair the ability of significant numbers of existing 
homeowners and home buyers to obtain mortgage financing.  Rather than 
improve mortgage market stability, FHFA’s Proposed Guidance would 
severely impede home sales transactions as many homes would be ineligible 
for GSE-supported mortgage financing at a time when there are no funding 
alternatives for most prospective borrowers.   
 
One of NAHB’s primary concerns with the Proposed Guidance is that it would 
accord the same treatment to all types of private transfer fees.  NAHB urges 
FHFA to reconsider its position on private transfer fees that are “beneficial” to 
the community.  These “beneficial” fees have been utilized and accepted in the 
market for at least 15 years, and directly benefit the homeowners who pay 
them as well as the community in which those homeowners live.  By contrast, 
a newer model of private transfer fees does not benefit the community (directly 
or indirectly) but rather benefits third party intermediaries and private parties, 
and is used to generate income for individuals or organizations other than 
those in the community where the property is located.2

 
   

There are significant differences between these models of private transfer 
fees, which impact their acceptance by homeowners and the community. 
Beneficial private fees typically involve transfers that are considerably smaller 
than the one percent-of-sales price assessments that characterize the non-
beneficial programs.  Property owners’ associations that require one of these 
fees, typically mandate less than a $500 flat transfer fee, or a fee that is less 
than ¾ of one percent of the property sales price.3  Without these private 
transfer fees, many property owners’ associations may be forced to raise 
monthly and quarterly dues to fill their budget gaps, thus unexpectedly 
increasing the monthly housing costs of millions of Americans at a time when 
they can ill afford this increase.4

                                                 
1  See Proposed Guidance, 75 Fed. Reg. at 49932-49933.   

  

2  Id. at 49933 (covenants that create purely private continuous streams of income for select 
market participants). 
3  See September 2010 Community Association Institute (CAI) survey overview.  
4  The 2010 Community Association Institute membership survey of a sample of over 1,200 
communities indicates that over 600 of these communities, encompassing approximately 
480,000 households, reported having used private transfer fee covenants that have 
community benefits. Extrapolating the sample size to include all communities with community 
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Such fees have been used to fund non-profits and organizations5

 
 that help:  

• preserve and maintain open space such as in the Wolf Ranch 
development in Colorado Springs, Colorado;  

• provide for environmental mitigation and preservation such as the Willow 
Glynn communities in Elmore County, Alabama;   

• provide for land conservation and sustainable building programs as was 
done in the Tejon Ranch development in southern California, which 
received Governor Schwarzenegger’s Environmental and Economic 
Leadership Award (GEELA);6

• provide for protection of wildlife habitats and funding for 
affordable/workforce housing programs as was done in the 

  

Martis Camp7

• develop transit accessible housing as was done for the Transit Orient 
Development at the 

 
development in Truckee, California;  

West Dublin/Pleasanton Bay Area Rapid Transit 
(BART)8

• fund programs and activities, including educational, cultural, 
environmental, health and wellness, recreational programs and activities 
in the 

 station;  

SouthWood community in Tallahassee, FL; and 
• fund recreational and a children’s center in the Rancho Sahuarita 

development in Tucson, Arizona.   
 
NAHB has heard of no consumer regulatory concerns regarding the beneficial 
private transfer fee covenant model and is unaware of any problems in the 
mortgage financing system resulting from the establishment of such beneficial 
fees.  Of the 17 states that have passed laws prohibiting transfer fees, most of 
those footnoted have exceptions from their transfer fee definition for fees paid 
to property owners’ associations, realtor commissions, or those that benefit the 
community.9

                                                                                                                                                 
associations the CAI estimates that over 11,000,000 homes are encumbered with private 
transfer fees.    

  NAHB urges the FHFA to reconsider its Proposed Guidance to 

5  See, e.g., Hyatt & Stubblefield, P.C., Public Comments on “Guidance on Private Transfer 
Fee Covenants” dated September 29, 2010, Exhibit A (listing communities with private transfer 
fees). 
6  See Appendix attached to these comments at 7–8, 9–12. 
7  Id. at 12, 13–16. 
8  Id. at 17 –34. 
9  See CA. Civ. Code § 1098, 1102.6(e); Ariz. R.S. § 33-442 (2010); Del. Code Ann. Tit. 25, § 
319; Fla. Stat. § 689.28; 765 Il. ILCS 155(effective January 1, 2011); IA SF 2192 (to be 
codified at 558.48); Kan. Stat. Ann. § 58-3821;  La. Rev. Stat. §§ 9:3131-9:3136; Md. Real 
Prop. Code Ann. § 10-708 (2010); Minn. Rev. Stat. §§ 513.73-513.76 (2010); Mo. Rev. Stat. 
442.558; N.C. Sess. Law 2010-32, to be codified at Chap. 39A; Ohio Rev. Code § 5301.057 
(2010); Ore. Rev. Stat. § 93.269 (2009); Tex. Prop. Code § 5.017; and, Utah Code Ann. § 57-
1-46.   Several states have pending legislation to regulate private transfer fee covenants.  
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establish an exception for beneficial transfer fees so as to not undermine the 
viability of the well-established beneficial private transfer fee model in future 
developments as well as negatively impact the numerous existing 
developments already employing such covenants. 
 
In summary, FHFA’s Proposed Guidance will create more market instability, 
not less.  Accordingly, NAHB urges FHFA not to prohibit Fannie Mae, Freddie 
Mac or the Federal Home Loan Banks from dealing in mortgages with 
properties that have private transfer fee covenants, where such fees are used 
to benefit (1) a property owners’ association that manages the subdivision; (2) 
a nonprofit that meets Internal Revenue Code requirements; or (3) a 
government entity.   
 
NAHB appreciates the opportunity to provide comments.  Please contact me if 
there are questions concerning our letter. 
 
 
Sincerely, 

 
David L. Ledford 
Senior Vice President 
Housing Finance and Land Development 
 
 
 
Attachment – Appendix 

                                                                                                                                                 
These include:  Alabama (Ala. S.B. 441); Hawaii (HI H.B. 1383); Michigan (H.B. 6402); New 
Jersey (N.J. A2861); and Pennsylvania (Pa. S.B. 1481). 
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Tejon Ranch Honored With California's Highest 
Environmental Award 

Thursday, October 01, 2009 

FOR IMMEDIATE RELEASE  

TEJON RANCH CONSERVATION AGREEMENT WINS GOVERNOR’S AWARD Historic 
conservation pact receives prestigious environmental honor  

LOS ANGELES, Calif. (October 1, 2009) -- Governor Arnold Schwarzenegger today announced that 
the Tejon Ranch Conservation and Land Use Agreement has won the Governor''s Environmental 
and Economic Leadership Award (GEELA) in recognition of the historic conservation pact signed by 
Tejon Ranch Company (NYSE: TRC) and America’s leading conservation and environmental 
organizations.  

The Governor''s Award, California''s highest and most prestigious environmental honor, recognizes 
individuals, organizations and businesses that have demonstrated exceptional leadership for 
voluntary achievements in conserving California''s resources, protecting and enhancing the 
environment, and building public-private partnerships. Awards are given in ten categories. The 
landmark agreement is a winner in the Environmental and Economic Partnerships category.  

Past winners of this prestigious award in that category include the Hearst Ranch Conservation 
Project and the Irvine Ranch Land Reserve Trust. Pardee Homes, one of Tejon Ranch’s partners in 
the development of the community of Centennial, won in 2005 in the category of Sustainable 
Practices for its “Living Smart” green building program.  

The unprecedented conservation pact is the largest private conservation agreement in California 
history and will permanently preserve up to 240,000 acres – 90% of the historic Tejon Ranch. 
That’s nearly three times the size of the Hearst Ranch Conservation Project. The agreement protects 
and expands foraging habitat for the California condor, safeguards other threatened or endangered 
species such as the San Joaquin kit fox, the blunt-nosed leopard lizard and the Tehachapi slender 
salamander. It permanently protects an unbroken expanse of open space more than seven times the 
size of San Francisco, open space that’s home to native grasslands, oak woodlands, Joshua trees and 
conifer forests.  

The agreement between Tejon Ranch Company and Audubon California, Endangered Habitats 
League, Natural Resources Defense Council, Planning and Conservation League, and the Sierra 
Club, also created the Tejon Ranch Conservancy, an independent non-profit organization that 
recently concluded its first year overseeing continued stewardship of the conserved lands.  

The award specifically recognizes Robert A. Stine, President and CEO of Tejon Ranch Company, and 
Eneas Kane, President and CEO of DMB Associates, Tejon Ranch’s partner in its Tejon Mountain 
Village development, for their leadership in negotiating the Agreement.  

“This historic agreement to protect a California treasure illustrates something that I have stressed 
since taking office — we can protect California’s environment at the same time we pump up our 
economy,” Governor Arnold Schwarzenegger said.  

“The Tejon Ranch Conservation and Land Use Agreement is consistent with our vision to preserve 
California’s legacy and provide for California’s future, as the Agreement does both” said Robert A. 
Stine, Tejon Ranch Company’s President and CEO. “This agreement is good for conservation, good 
for our company and good for California.”  

“Our company has deep history and experience in forging accords and settlements that work toward 
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long-term solutions with the environmental and conservation communities,” said Eneas Kane, 
President and CEO of DMB Associates, “and we are humbled to have been a part of one of the great 
conservation achievements in California history.”  

Tejon Ranch is currently engaged in the development of the communities of Tejon Mountain Village 
and Centennial. Tejon Mountain Village, a mountain resort development in the Tehachapi 
Mountains is one of the greenest, most ecologically sensitive communities of its type ever proposed 
in California. Centennial, a master planned new town in northwest Los Angeles County, likewise 
places a strong emphasis on sustainability and environmental sensitivity, evidenced by the fact that 
Centennial will be the first major development in Los Angeles County to comply with both the state’s 
greenhouse gas reduction goals and the county’s green building ordinance. In addition to the 
aforementioned Pardee Homes, Tejon Ranch Company’s partners in the development of Centennial 
include Lewis Investment Company and Standard Pacific Homes.  

About the Governor’s Environmental and Economic Leadership Award  

The Governor’s Environmental and Economic Leadership Awards program was established in 1993. 
The award program is administered by the California Environmental Protection Agency and the 
Resources Agency in collaboration with the State and Consumer Services Agency, the California 
Department of Food and Agriculture, and the Business, Transportation and Housing Agency.  

About Tejon Ranch  

Tejon Ranch Company is listed on the New York Stock Exchange under the symbol TRC. Tejon 
Ranch is a diversified real estate development and agribusiness company, whose principal asset is 
its 270,000-acre land holding located approximately 60 miles north of Los Angeles and 30 miles 
south of Bakersfield. More information about Tejon Ranch Co. can be found online at 
www.tejonranch.com.  

About DMB Associates  

DMB Associates is Tejon Ranch’s partner in Tejon Mountain Village. DMB is one of the most 
respected real estate companies in the West, known for creating innovative communities that 
thoughtfully and responsibly address the environment. DMB''s business practices are predicated on 
creating truly great places and on forging lasting, mutually beneficial partnerships with 
stakeholders, municipalities, landowners and communities. In California, in addition to Tejon 
Mountain Village, DMB is partnering with Cargill in the proposed Saltworks development in 
Redwood City. Additional DMB communities in California include Martis Camp and Lahonton in 
the Lake Tahoe area, Santa Luz in Rancho Santa Fe, and Ladera Ranch and Rancho Mission Viejo in 
southern Orange County. More information about DMB Associates can be found online at 
www.dmbinc.com. ####  

Tejon Ranch Contact: Barry Zoeller, Vice President Director of Corporate Communications (661) 
663-4212 bzoeller@tejonranch.com  

DMB Contact: Lauren Charpio Vice President, Communications (480) 367-7617 
lcharpio@dmbinc.com  
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Tejon Ranch is an invaluable piece of California’s 
natural heritage. The 270,000 acre ranch is the 
largest contiguous private property remaining in 
California. Located approximately 60 miles north 
of Los Angeles, the ranch is biologically diverse and 
lies at the confluence of four major ecological 
regions; the Sierra Nevada, the Mojave Desert, the 
San Joaquin Valley and the Coastal Range. It is a 
haven for rare and endemic species, ancient oak 
trees, endangered California condors, rare native 
vegetation communities and intact watersheds 
and streams. All attributes which make it one of 
California’s highest conservation priorities. 

The unprecedented conservation agreement will 
provide for the permanent protection of 240,000 
acres – approximately 90% – of this vast property. 
The area protected under the agreement is 
approximately 375 square miles or roughly eight 
times the size of San Francisco. The conserved 
lands will be overseen by a newly created 
independent non-profit conservancy, The Tejon 
Ranch Conservancy, that will benefit from a 
long-term funding commitment from the two 
planned communities on the property; Tejon 
Mountain Village and Centennial. 

On May 8, 2008, Tejon Ranch Co., its partner DMB Associates, and many of the nation’s 
major environmental organizations, including The Sierra Club, Natural Resources Defense 
Council, Audubon California, the Planning and Conservation League and the Endangered 
Habitats League, announced one of the largest conservation and land use agreements in 
California history when they unveiled a landmark agreement on the future of Tejon Ranch.  

Tejon Ranch:
 Sharing in a Legacy of Conservation



Partnership
The road to this landmark agreement was a long 
one. The property’s scale, biological diversity, and 
proximity to Los Angeles made it a high profile  
target for environmentalists and developers alike. 
In 2005, property owner Tejon Ranch Co. began 
the search for a like-minded partner to assist in 
bringing the disparate interests of the landowners, 
the environmental community and developers 
into long-term alignment. Tejon Ranch Co.’s due 
diligence involved the review of many potential 
partners. The company ultimately selected DMB, 
having recognized DMB’s deep history and 
experience in forging accords and settlements 
that work toward long-term solutions with the 
environmental and conservation communities.

The vast majority of the projects in which DMB has 
participated have resulted in long-term agreements 
designed to foster and fund major conservation 
efforts. “When selecting DMB as our partner, we 
relied heavily on their creativity and experience in 
managing complex conservation alignments with  
the environmental community. Their long-term 
relationships with many key members of major  
environmental groups and their track-record of 
landmark conservation agreements puts them in a 
class all their own. Their role in getting to this  
agreement was invaluable and this should be seen 
as another of their truly remarkable conservation 
achievements,” said Bob Stine, President and CEO 
of Tejon Ranch Co. Since its inception, DMB has 
been deeply committed to legacy planning and  
environmental stewardship. The Tejon Ranch  
agreement marks the company’s fourth major 
conservation achievement. 

“  When selecting DMB as our partner, we relied heavily on their creativity and experience 
in managing complex conservation alignments with the environmental community. 
Their long-term relationships with many key members of major environmental groups 
and their track-record of landmark conservation agreements puts them in a class all 
their own. Their role in getting to this agreement was invaluable and this should be seen 
as another of their truly remarkable conservation achievements.” 
 –  Bob Stine, President and CEO of Tejon Ranch Co.



“ DMB’s stewardship and leadership has 
been essential to the successful creation and 
growth of The McDowell Sonoran Preserve, 
one of the City of Scottsdale’s most prized 
environmental treasures.”

 –  Sam Campana, Former Mayor of the 
City of Scottsdale and Executive 
Director of Audubon Arizona

DC Ranch And The McDowell  
Sonoran Preserve
In 1994, the City of Scottsdale in Arizona 
unanimously approved planning and zoning for 
DMB’s flagship community, DC Ranch. The same 
year, the Scottsdale City Council established the  
McDowell Sonoran Preserve. The vision for the  
Preserve consisted of purchasing 16,640 acres of 
land in and around the McDowell Mountain Range 
in North Scottsdale. A total of 4,600 of DC Ranch’s 
8,300 entitled acres fell within the Preserve’s  
Recommended Study Boundary. These 4,600 acres 
were deemed essential to the Preserve by the City, 
as they included the peaks of the McDowell Mountain 
range that makes up the visual backdrop for the City 
of Scottsdale. Understanding the value of the land 
and the potential impact of development and 
preservation, DMB worked with city planners and  
the environmental community on an agreement that 
effectively allowed the City to purchase 2,675 acres  
of the valued property. To further demonstrate its 
support of conservation, DMB donated 1,918 acres 
to The Preserve and rezoned the community to  
create 672 additional acres of open space. When  
fully realized, the Preserve – whose vision was  
expanded by 19,460 acres in 1998 – will consist of 
36,000 acres or 57 square miles of natural, public 
open space. 

The Ranch Plan Settlement Agreement
The Ranch Plan, in Orange County, California, 
encompasses 24,000 acres adjacent to DMB’s Ladera 
Ranch community. Together with the family who has 
owned the land since 1882, DMB is creating much 
needed housing for the region while preserving and 
enhancing the open land, habitat, species, and the 
local quality of life. In 2004, DMB, with its partner 
and historic landowner Rancho Mission Viejo, began 
working with the Sierra Club, the National Resources 
Defense Council, Endangered Habitats League, Sea 
and Sage Audubon Society, Laguna Greenbelt, and 
Orange County officials to reach an historic agreement 
that reduces development in key wildlife habitat areas, 
increases open space for wildlife and provides for the 
long-term management of the conserved ranch lands. 
The agreement effectively provides for 17,000 acres 
of the 24,000 acre property to be dedicated to open 
space, wildlife habitat, trails and continued ranching 
interests. Dan Silver, head of the Endangered Habitats 
League said of the agreement “This was truly the 
creation of a win-win solution. It was a win for the 
ecosystem, for the species, for historic ranching and 
for economic development.” Bill Corcoran of the  
Sierra Club adds, “The agreement honors the aspirations 
of many local residents who sought permanent 
protection of key natural areas on Rancho Mission 
Viejo…and has resulted in a significant contribution to 
the long-term  environmental health of Orange County.



Martis Camp And Martis Valley  
Settlement Agreements
Martis Camp is a low-density community located 
on approximately 2,177 acres within the Martis 
Valley between Truckee and the north shore of  
Lake Tahoe in California. Beginning in 2003, 
Martis Valley had been the subject of one of the  
most contentious land use battles in California. 
Environmental groups rallied to challenge the 
Placer County General Plan in an effort to reduce 
development densities and require developer funding 
for conservation efforts. By 2004, a coalition 
of environmental advocates led by Sierra Watch 
filed a lawsuit to set aside the county’s development 
plan for 25,000 acres in the valley. They also  
sued a number of significant landowners. DMB  
and its partner, Highlands Management, met with 
conservation and environmental advocates, which 
included Sierra Watch, League to Save Lake Tahoe, 
Mountain Area Preservation Foundation, Sierra 
Club and the Planning and Conservation League, 
to find a common ground on the Martis Camp 
development plan. These efforts ultimately resulted 
in the Martis Camp Agreement, which provided 
for reduced development in sensitive areas of the 
site, the donation of a 250 acre site at the north 
end of the property for affordable housing, and 
the creation of transfer fee designed to provide a 
revenue stream in perpetuity for the established 
conservancy, the Martis Fund. The Martis Fund was 
developed to manage the preserved lands, provide 
for future wildlife habitat protection and creation, 
and fund future work force housing in the County. 
Shortly after the Martis Camp agreement was  
established, the same environmental coalition 
reached settlement with other development interests 
in the County and set the stage for the permanent 

protection of 5,000 acres in the Valley. “The 
[Martis Valley] agreement [between DMB Highlands, 
local officials and the conservation community] 
shows that housing interests and conservation  
interests can work together for a better community,” 
said Stefanie Olivieri of the Mountain Area  
Preservation Foundation. 

A Legacy Commitment
Each of the conservation agreements of which DMB 
has been a part share a common theme; seemingly 
disparate interests coming into long-term alignment 
to achieve shared goals. DMB and Tejon Ranch Co. 
formed a partnership and worked tirelessly through 
the negotiations with the members of the 
environmental organizations that make up the 
Resources Group. The result has been hailed as 
“one of the great conservation achievements in 
California history,” by Joel Reynolds of the 
National Resources Defense Council. 

DMB takes great pride in its long standing 
commitment to creating legacy communities with 
significant conservation elements funded by the 
economic engine of carefully planned development. 

“ We can do both…protect the 
environment and protect the economy 
at the same time,and Tejon Ranch is a 
perfect example of that.” 

–   Arnold Schwarzenegger, 
Governor of California
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