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om
m

ents
on

P
roposed

G
uidance

on
P

rivate
T

ransferFee
C

ovenants
K

ingstow
ne

R
esidentialO

w
ners

C
orporation,A

lexandria,
V

irginia

D
ear

M
r.

P
ollard:

This
firm

serves
as

counselto
the

K
ingstow

ne
R

esidentialO
w

ners
C

orporation
in

Fairfax
C

ounty,
V

irginia.

K
ingstow

ne
is

a
not-for-profit,

m
aster

com
m

unity
association

o
fover

5,000
dw

elling
units,

allo
fw

hich
have

title
subjectto

a
D

eclaration
ofC

ovenants,
C

onditions
and

R
estrictions.

U
nder

this
D

eclaration,
the

ow
ners

o
fthese

dw
elling

units
are

m
em

bers
o

f
K

ingstow
ne

w
ith

voting
rights,

w
hich,

am
ong

otherthings,perm
its

these
ow

ners
to

elect
a

B
oard

o
fTrustees

w
ith

the
responsibility

to
deliver

a
variety

o
fservices

to
the

ow
ners,

w
hich

prim
arily

relate
to

the
care

o
fthe

com
m

on
facilities

and
infrastructure

o
fthe

com
m

unity.
In

order
to

fund
those

services,the
B

oard
has

the
right

and
responsibility

to
levy

a
variety

o
ffees

againstthe
ow

ners
o

fthe
dw

elling
units

in
accord

w
ith

an
approved

budget,
and

the
ow

ners
have

a
corresponding

obligation
to

pay.

In
short,

any
proposed

guidance
or

rule
adopted

by
the

FederalH
ousing

Finance
A

gency
affecting

this
system

ofK
ingstow

ne’s
governance

is
o

fsignificant
concern

to
the

B
oard

o
fTrustees.

In
this

regard,
the

purpose
o

fthis
com

m
ent

is
to

register
the

m
ajor

objections
o

fthe
B

oard
o

fTrustees
w

ith
F

H
F

A
’s

N
otice

o
fProposed

G
uidance

on
P

rivate
TransferFee

C
ovenants

published
in

the
FederalR

egister
on

A
ugust

12,2010.
Ifenacted,this

G
uidance

w
ould

have
a

significant,
adverse

effecton
the

governance
o

fK
ingstow

ne
in

w
ays

thatthe
F

H
F

A
does

notappearto
have

contem
plated

or
adequately

review
ed

w
hen
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The
B

oard
ofTrustees

is
aw

are
thatF

H
F

A
’s

principalreason
for

proposing
to

prohibit
Fannie

M
ae,

Freddie
M

ac,
and

the
FederalH

om
e

Loan
B

anks
from

investing
in

m
ortgages

w
ith

private
transfer

fee
covenants

is
related

to
concerns

abouta
practice

o
fa

very
sm

allnum
ber

o
fdevelopers

w
ho

have
created

private
transfer

fee
covenants

w
hich

require
one

o
fthe

parties
involved

in
the

sale-purchase
o

fthe
property

to
m

ake
a

paym
ent

atthe
tim

e
o

fsettlem
entto

parties
unaffiliated

w
ith

the
com

m
unity

association
and

for
a

purpose
unrelated

to
the

com
m

unity
association

atthe
tim

e
o

fsettlem
ent.

The
B

oard
o

fTrustees
ofK

ingstow
ne

shares
this

concern.
U

nder
the

com
m

on
law

interpreting
covenants,

this
type

o
fcovenantappears

to
run

counter
to

the
longstanding

principle
o

flaw
thatcovenants

m
ustinvolve

privity
ofestate

betw
een

the
party

claim
ing

the
benefit

ofthe
covenantand

the
party

carrying
the

burden
o

fthe
covenant.

Furtherm
ore,

in
order

for
covenants

to
be

enforceable,
a

rationalrelationship
betw

een
the

related
obligation

o
fthe

covenantand
the

protection,preservation,
or

proper
operation

o
f

the
underlying

property
m

ustexist.
This

does
notappearto

be
the

case
w

ith
these

private
transfer

fee
covenants

thatbenefitprivate
investors

w
ith

no
directconnection

to
the

property.
In

this
regard,

the
proposcd

G
uidance

follow
s

w
ell-settled

law
and

serves
a

public
purpose;

how
ever,

the
reason

w
hy

the
B

oard
o

fTrustees
does

not
supportthis

proposed
G

uidance,
and

strongly
objects

to
it,

is
because

it
contains

sw
eeping

verbiage
thatreaches

significantly
beyond

these
types

ofprivate
transfer

fees.
Instead

ofskillfully
using

a
surgicalscalpel,

F
H

F
A

has
chosen

to
use

a
bludgeon.

A
s

presently
drafted,the

proposed
G

uidance
w

ould
effectively

invalidate
a

num
ber

o
fcovenants

thatthe
D

eclaration
o

fC
ovenants

has
em

pow
ered

the
B

oard
ofTrustees

o
fK

ingstow
ne

to
rely

upon
since

1987.
These

covenants
have

been
and

stillare
necessary

to
raise

the
revenue

related
to

the
operation

and
capitalization

o
fthe

com
m

unities’
com

m
on

facilities
and

infrastructure.

These
provisions

in
the

covenants
o

fK
ingstow

ne
w

ere
drafted

in
carefulcalibration

w
ith

their
com

ponentparts.
For

exam
ple,

K
ingstow

ne
has

the
rightto

charge
the

developer
a

fee
payable

atsettlem
enteach

tim
e

the
developer

sells
a

lotto
a

builder.
It

also
has

the
rightto

charge
the

builder
a

fee
payable

atsettlem
enteach

tim
e

the
builder

sells
the

lotto
a

new
ow

ner.
The

incom
e

generated
by

these
fees

has
significantly

helped
the

B
oard

o
f

Trustees
keep

the
generalassessm

entpayable
by

its
m

em
bers

as
low

and
stable

as
possible

over
the

years
w

hen
the

com
m

unity
rem

ained
under

developm
ent.

The
B

oard
of

Trustees
regularly

enforces
these

provisions
w

hen
a

new
developer

and
builderw

antto
annex

property
into

K
ingstow

ne.

The
D

eclaration
also

em
pow

ers
the

B
oard

o
fTrustees

to
charge

new
m

em
bers

w
ith

a
transfer

fee
payable

atsettlem
ent

for
the

purpose
o

fcapitalizing
the

vastarray
o

fprivate
trails,

fitness
centers,pools,

and
otherrecreationalfacilities

under
the

care
o

f
K

ingstow
ne.

G
iven

thatthe
proposed

G
uidance

w
ould

potentially
affectabout90

to
95%

o
fthe

m
ortgage

m
arket,

the
B

oard
o

fTrustees
is

deeply
concerned

thatenactm
entofthe

proposed
G

uidance
w

ould
effectively

cuto
ffsources

ofrevenue
for

K
ingstow

ne
thatit

has
relied

upon
since

1987.

A
t

a
tim

e
w

hen
m

any
federalentitlem

entprogram
s

are
seriously

underfunded
and

on
an

unsound
actuary

basis,
it

is
very

ironic
thata

federalagency
w

ould
unw

ittingly
propose

a
G

uidance
thatw

ould
have

the
effecto

funderm
ining

the
ability

o
fa

com
m

unity
association

to
properly

fund
its

operations
and

save
for

the
future

by
capitalizing

its
reserves.
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W
hile

the
proposed

G
uidance

appears
to

be
based

upon
the

noble
purposes

o
fprom

oting
the

m
arketability

and
value

o
fproperty,

those
noble

purposes
w

ould
notbe

achieved
at

K
ingstow

ne.
The

effectthatthis
proposed

G
uidance

w
ould

have
upon

K
ingstow

ne
is

entirely
negative.

U
nder

the
carefulcalibration

ofthe
covenants

expressed
in

the
D

eclaration,
K

ingstow
ne

is
notatliberty

to
sim

ply
undo

orw
aive

its
rights

regarding
the

enactm
entor

enforcem
entofits

transfer
fees

payable
atsettlem

ent
and

then
to

correspondingly
raise

generalassessm
ents

in
order

to
recapture

its
lostrevenue

stream
.

The
D

eclaration
caps

the
am

ounto
fincreases

thatthe
B

oard
can

m
ake

to
the

other
fees

thatthe
D

eclaration
authorizes

the
B

oard
to

levy.
So,

ifenacted
in

its
presentform

,
the

proposed
G

uidance
m

ay
have

the
effectofcausing

the
B

oard
to

seek
approvalfrom

the
m

em
bership

in
order

to
am

end
the

D
eclaration

in
order

to
rem

ove
those

caps
on

the
generalassessm

ent,
a

hugely
expensive,

tim
e-consum

ing,
and

even
uncertain

process.

In
its

ow
n

com
m

ents,
the

F
H

F
A

com
m

ented
thatpurchasers

m
ay

notreceive
proper

disclosure
ofthese

types
o

ffees
before

becom
ing

obligated
to

pay
them

.
W

hile
K

ingstow
ne

cannotspeak
to

state
law

s
otherthan

V
irginia,

it
strongly

objects
to

any
blanketapplication

o
fthis

point.
In

V
irginia,

the
state

code
requires

K
ingstow

ne
to

prepare
and

issue
a

disclosure
packeteach

tim
e

an
individualproperty

w
ithin

K
ingstow

ne
is

placed
under

contract.
In

thatdisclosure
packet,K

ingstow
ne

m
ustspecifically

disclose
every

fee
thatK

ingstow
ne

charges.
U

nder
the

state
code,

the
purchaser

has
3

days
from

his/herreceipto
fthe

disclosure
packetto

decide
w

hether
to

proceed
w

ith
the

contract.
If

the
purchaser

chooses
to

rescind
the

contract,the
purchaserm

ay
do

so
w

ithout
explanation

or
penalty.

The
ends

o
ftransparency

and
fulldisclosure

are
fully

achieved
under

this
system

m
andated

by
state

law
.

In
closing,

the
B

oard
o

fTrustees
strongly

believes
thatthe

F
H

F
A

did
notadequately

research
orproperly

consultw
ith

the
com

m
unity

association
m

arketbefore
itproposed

the
G

uidance.
B

y
notdistinguishing

betw
een

private
transfer

fee
covenants

thatare
designed

to
benefitthe

affected
property

and
related

com
m

unity
association

from
the

transfer
fees

designed
to

benefitunaffiliated
private

investors
w

ho
do

notow
e

the
com

m
unity

any
duties,

the
F

H
F

A
has

proposed
to

shove
a

loto
fdifferent-sized

feetinto
one

shoe
w

ithoutaw
areness

or
due

consideration
o

fallo
fthe

negative
im

pactand
ram

ifications
o

fsuch
an

effort.

The
K

ingstow
ne

covenants
have

been
in

effectsince
1987.

D
uring

thattim
e,

the
B

oard
is

proud
to

say
thatthe

realestate
m

arketw
ithin

K
ingstow

ne
has

been
liquid,

efficient,
com

petitive,
and

resilient.
The

B
oard

believes
thatthe

opposite
m

ay
occur

ifthe
F

H
F

A
enacts

the
G

uidance
as

drafted.
It

respectfully
requests

the
F

H
F

A
to

eitherw
ithdraw

or
revise

the
G

uidance.

R
egards,
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R
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