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September 8, 2010

The Honorable Alfred M. Pollard OFFICE OF GENERAL COUNSEL
General Counsel
Federal Housing Finance Administration
Fourth Floor
1700 G Street, NW
Washington DC 20552

RE: Proposed Guidance on Private Transfer Fee Covenants, (No. 2010-N-li)

Dear Mr. Pollard:

I write to express my strong opposition to the Federal Housing Finance Agency’s Notice of Proposed
~uid~iiç~.pn. Private~Transfer~ the Federal Register on August16. 2010. If
inioLI,le’&eQ in i6 uirrent for -r~ th~ guidance ~vill hi e a significaritis, negativ~ irnpa~A on all
honcowni r~ ‘Ivmg in Sun City Vistoso Conit,iunaty Asso~~ation I re’pc~1uIl iequ~st tI1~ prc,oosed
~t’ic1arcc be ~itrtr witlidrav~ in its entirety oi re’vi~eci to ensurc tnat the one i’ fi’~ A’nerico~i iiou~eholds
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living in a ~onn1unIty issocialion continuc to ha~e access to morigage credit

‘-is is the case with the majority of community associations across the country, S~in City Vistoso
Community Association employs a covenant or deed-based transftr tee to fund critical community
onerations and to ensure th~ association is able to sufficiLntly fund ongoing and unanticipatcd costs I he
elimination of deed-based transfer fees will reduce Sun City Vistoso s operating and capital budgets by
a~j*dximatel~’ ~total of nearlS’ s2oo,oob each year. Thin reduction in ~S~oci~tidñ ih~dme in~i~iir
homeowners will face higher association assessments, a reduction in the services that attracted them to
our community in the first place, or both. Additionally, this loss of income increases the likelihood of
special assessments, which often are a significant and unanticipated financial burden on our homeowners.

Sun City Vistoso Community Association was organized on December 30, 1986 and has used a deed
‘~ascd transfer fe~ to finance community operations since this time. The experience of ourassociation is
that the fees diiectly benefit hom.owners in thL community as they ensure maintenance ol ddequate
r~~rves and pro’vide funds ~or ti’e general obligations of the association i his protects the ‘values of
homes in our community br all residu’ts which is a considerable addit~o ial henelit for t’i~ mdi’ iduals
purchasing a home in our community I hat is why I am trouble~l by I HI A s uimubstiiitiat~ci ii ~ciing that
GSE ~u~chase~ ‘of or investniéhts in i tt~ge~ encuithh~d byprWale trái~fer t~ë c~’eiia?n~. . . would be
unsafe.ai~ 9n~9y,nd praqticc~,nd, cçi~çary.tp.,t~~~ public rnissipn of.tke Enterprises and the Banks.” From
my practical c\pcrience, I observe the oppositc to be the case’ Rather than dcstahilizing communities by
thn,.atening to depress home values, 11-IF A should support the use of cp’venant or dlecd based transfer ices
that bei~efit homeowners and support home valucs In&~d, it is unclear if ~H~A contc’mplated the impact
of its proposed guidance on homeowners living in asso~iations v~. ith deed-based transfer lees when
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developing its proposed guidance. Compliance with FHFA’s guidelines as proposed would be
cumbersome and in some instances impossible. Covenant or deed-based fees are attached to a property’s
deed or are contained in the covenant establishing association goverr’ance. These fees are, by design and
by their rature, difficult to rescind. Some associations require 100 percent agreement between current
owners to alter covenants while some require a super-irajority vote of all homeowners in the association.
In other instances, the fees are recorded in the deed itself. It would require an affirmative vote of sixty
(60) per cent of the Sun City Vistoso members to rescind the vast majority of the transfer fees.

Given the difficulty associations across the country face in removing deed-based restrictions or modifying
community covenants, it is likely a significant number of homeowners will no longer have access to
mortgage credit if FI-IFA’s proposal is not withdrawn or revised. In its proposed guidance, FHFA
suggests the elimination of mortgage financing for properties with a deed-based transfer fee will protect
the nation’s “still fragile housing markets.” Rather than protecting housing markets, this regulatory
redlining of healthy associations and creditworthy borrowers will put downward pressure on home values
in these communities and cause severe financial hardship on homeowners who have done nothing wrong.

There are certain deed-based transfer fees that I believe do not serve a legitimate purpose and FHFA
identified one such fee in its proposed guidance. Fees that are paid at closing directly to a third party that
makes no investment in the association serve no other purpose than to enrich the fee recipient at the
expense of homebuyers. This is why several state legislatures have considered legislation to void or
require disclosure of private transfer fees that solely benefit unrelated third parties. This is the appropriate
venue to address private transfer fees, as property law and the practices governing real estate transactions
are in the purview of state and local governments. State and local governments are familiar with local real
estate markets and are, therefore, able to craft solutions to policy problems appropriate to housing in that
state. Finally, deed restrictions and covenants constitute a binding legal agreement between two parties
that may only be voided in certain circumstances by Act of Congress or state law. FHFA’s attempt to
restrict the use of all private transfer fee covenants through guidance does not have the force or effect of
law. As a result, the guidance will accomplish little more than to create substantial uncertainty in the
community association housing market, which includes one out of every five homeowners nationwide.

I appreciate the opportunity to comment on FI-IFA’s proposed guidance on private transfer fee covenants,
and I strongly urge FHFA to reconsider its proposal to ban all covenant or deed-based transfer fees.

Sincerely,

Bob Mariani, PCAM, CMCA, AMS, MCM
General Manager


