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Simply . . . exceptional

September 10, 2010

The Honorable Alfred M. Pollard
General Counsel • ••
Federal Housing Finance Administration •
Fourth Floor

Washington DC 20 52

RE: Proposed Gujdance on-Private Transfer Fee covenants, (No. 2010-N41)

Dear Mr. Pollard1 6)
I write to expre~j~’ strong opposition to th~e Fe~çral HousiI~g Finance Agency’~’Not~e ofProposed
Guidance on Private%Trait~fer Fee Covenants published ih tile Feder~ãl Register on~August 16 2010. If

-

implemented in its.current~form, the guidance will have a significantly negative i9pact.on all
-7homeowners living’in Co)leton River Plantation, Bluffton, SC. I~espectful1y request t~.~roposed

guidance be eith1er with~drawn in its entirety or reVised to ensure that the one in five ~American households
Yliving in a community association continue~to have access to.mortgage credit.

As is the case with~hejm~jqrity of community associations across the country, C,plieton River Plantation
employs a coven~nt5o?dee1d-based transfer fe~o fund cr.it~ical community ope~ations and to ensure the

( .-~. .._ . . . —~ .association is •able,to sufficiently fund ongoing and unanticipated costs. The elimlnationfof deed-based
transfer fees will r~à’uc≥€~lleton River Plantation’s operating budget l5~’ a i~ãteti~ $300,000 each
year. This reduction in association ihcome means our homeowners will fac~higher association
assessments, a reduction in the~services that attracted them to our codmunity in the first place, or both.
Additionally, this loss of income-increases the likelihood of special’assessments~ which often are a

~ \ vi
significant and unanticipated financial burden orn our homeowners.

Colleton River Plantation was organized’in 1991 and has used a deed-based transfer fee to finance
community operations since this time. The experience of our association is that the fees directly benefit
homeowners in the community, as they ensure maintenance of adequate reserves and provide funds for
the general obligations of the association. This protects the values of homes in our community for all
residents, which is a considerable additional benefit for the individuals purchasing a home in our
community. That is why I am troubled by FHFA’s unsubstantiated finding that GSE purchases of or
investments.in “mortgages encumbered by private transfer fee covenants.. .would be unsafe and unsound
practices and contrary to the public mission of the Enterprises and the Banks.” From my practical
experience, I observe the opposite to be the case. Rather than destabilizing communities by threatening to
depress homevalues, FHFA should support the use ofcovenant or deed-based transfer fees that benefit
homeowners and support home values. Indeed, itis unclear if FFIFA contemplated the impact of its
proposed guidance.on homeowners living in associations with deed-based transfer fees when developing
its proposed guidance. Compliance with FHFA’s guidelines aspropóséd would be cumbersome and in
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some instances impossible. Covenant or deed-based fees are attached to a property’s deed or are
contained in the covenant establishing association governance. These fees are, by design and by their
nature, difficult to rescind. Some associations require 100 percent agreement between current owners to
alter covenants while some require a super-majority vote of all homeowners in the association. In other
instances, the fees are recorded in the deed itself. The practice here at Colleton River Plantation is
explained in Exhibit A, following this letter.

Given the difficulty associations across the country face in removing deed-based restrictions or modif~’ing
community covenants, it is likely a significant number of homeowners will no longer have access to
mortgage credit if FHFA’s proposal is not withdrawn or revised. In its proposed guidance, FHFA
suggests the elimination of mortgage financing for properties with a deed-based transfer fee will protect
the nation’s “still fragile housing markets.” Rather than protecting housing markets, this regulatory
redlining of healthy associations and creditworthy borrowers will put downward pressure on home values
in these communities and cause severe financial hardship on homeowners who have done nothing wrong.

There are certain deed-based transfer fees that I believe do not serve a legitimate purpose and FHFA
identified one such fee in its proposed guidance. Fees that are paid at closing directly to a third party that
makes no investment in the association serve no other purpose than to enrich the fee recipient at the
expense of homebuyers. This is why several state legislatures have considered legislation to void or
require disclosure of private transfer fees that solely benefit unrelated third parties. This is the appropriate
venue to address private transfer fees, as property law and the practices governing real estate transactions
are in the purview of state and local governments. State and local governments are familiar with local real
estate markets and are, therefore, able to craft solutions to policy problems appropriate to housing in that
state. Finally, deed restrictions and covenants constitute a binding legal agreement between two parties
that may only be voided in certain circumstances by Act of Congress or state law. FHFA’s attempt to
restrict the use of all private transfer fee covenants through guidance does not have the force or effect of
law. As a result, the guidance will accomplish little more than to create substantial uncertainty in the
community association housing market, which includes one out of every five homeowners nationwide.

I appreciate the opportunity to comment on FHFA’s proposed guidance on private transfer fee covenants,
and I strongly urge FHFA to reconsider its proposal to ban all covenant or deed-based transfer fees.

Sincerely,

ScottE.S~aee4CCE
COO/GM
Colleton River Plantation Club

Enclosures (2)
Exhibit A
Exhibit B



Exhibit A

Club Finances

(h) until Turnover, any Lots within the
Phase II I>roperty that are owned by CRDC; and

(c) Any property dedicated to and accepted

by any governmental authurity or public utility.

12.9. Capitalization oCthe Club

(a) C’apito.l Contribution. Ant Person

purchasint~ a Lot within Colleton River Planta
ion shall make a Capital Contribution to
the capital ol the Club in an amount equal to
Si S,000Ot) per Lot. Ibis amount shall be in

addition to, not in lieu of, the Annual Assess
ment. Replacement Reserve Assessment and any
Special Assessment levied on the Lot and shall
not he considered an advance payment of such

assessments. This amount shall be due and pay
able to the Club immediately upon transfi~r of
title. As used herein, the term Capital Contri

bution” shall include initiation fees collcuted un
der the terms of any prior version of the Declara
tion in cl1~ct at the time such fees were col
lected.

(b) Use of Capital Contributions. The
Capital Contributions shall be maintained by the
Club in a separate account not to he commingled
with the general operating funds. The Capital

Contributions shall only he used for capital ex
penditures and/or repayment of debt incurred in
connection with said capital expenditures and/or
the refund of capital fees paid by Owners pursu
ant to Section 12 IL Further, to the extent
that there is tax liability related to the Capital
Contributions or any income derived therefrom,
the payment of said tax liability shall he an al
lowed use.

(c) Approval of U~e of Capital Contribu
tions Funds generated by the Capital Contri
butions shall only be used pursuant to the ap
proval of Owners as indicated below. Approval

of any expenditure for a capital project over
$2~0,000 shall have the assent of a simple major

ity of the vote at a duly called meeting of Own
ers, written notice of which shall he sent to all

31

owners at least 10 days in advance, and shall set
forth the purpose of the meeting. All other
uses of funds generated by Capital Contributions
shall be approved by the Board. All Capital

Contrihuttons paid by purchasers of Lots owned
by CRDC in Phase II prior to Turnover shall be

paid to CRDC, All other Capital Contribu
tions, including those paid on Lots owned by

CRDC post-Turnover, shall he paid to the Club.

(d) Refund of Capital Contributions. A
portion ol the Capital Contrihutton shall be used
to refund the capital I’ve, if any, initially paid by
the selling Owner. Within 30 days after the
Closing, the Club shall pay the selling Owner the

balance of the refundable portion of the capital
i~e as required by Section 12.11. Not’.vith
standing the above, no refund shall occur il the
transaction is exempt under Section 12.9(l)(ii)
(vi).

(e) Effect of Non-Payment of Capital
Contribution, Personal ObIi,qation of Owner,
Lien Remedies of’ the Club. [f the Capital

Contribution as described herein is not paid on or
before the date due, then such Capital Contribu
tion shall become delinquent and shall together
with interest thereon at the rate of 18% per an
num (or the maximum interest rate allowable by

law) from the due date, and the cost of collection
as hereinafter provided, become a charge and
continuing lien on the land and on improvements
thereon against which such Capital Contribution
is made. [he obligation ol the Owner to pay

the Capital Contribution, however, shall remain
his personal obligation and shall not pass as a per
sonal obligation to his successors iii title unless
expressly assumed by them.

If the Capital Contribution is not paid within
30 days after the due date, the Club may bring an
action at law against the Owner personally obli
gated to pay th’e same, or to foreclose the ]ien
against his Lot, and there shall he added to the

amount of that Capital Contribution the cost of
preparing and filing a complaint in such action as
well as any other costs and expenses incurred,
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Club Finances

and in the event a judgment is obtained, such
judgment shall include interest on the Capital

Contrihutton, as provided, and reasonable attor
neys fees and costs of action.

(f~ Exemptions. The following shall be
exempt from payment of a Capital Contribution

as set forth in this Section 12.9:

(i) An Owner in good standing ol’ at
least a majority interest in a Lot that purchases an

additional Lot or Lots;

(ii) Any purchase of a Lot by trade of
another Lot, whether or not, involving additional
consideration;

(iii) In the case of a Lot owned by cu-
Owners, whether persons or legal entities, the
sale of less than all of the ownership interests in

the [.ot shall he exempt unless such sale changes
the majority ownership interest in the Lot, as
measured by the cumulative elThct of transactions

from the later of the last change in majority own

ership interest or the effective date of this Decla
ration, in which case, such transaction shall not
he exempt under this Section 12.9~f);

(iv) Any transfer of ownership to a cor
poration, partnership, or other legal entity, pro
vided there is no change in the effective majority
ownership interest;

(v) Any Orsi mortgagee foreclosing on a
Lot or taking back a deed in lieu of foreclosure;

and

fees may he charged to different classes of users
(e.g., Designated Users and guests).

12.11. Capital Fees

Pursuant to the terms nf the third Amended
and Restated Colleton River Plantation Declara

tion of Covenants and Provisions for Membership
in Colleton River Plantation Club, inc. recorded

May 24, 2002 in Book I58~, Page 1072, et seq.,

Beaufort County, South Carolina records (as
amended by recorded amendments, collectively,

the ‘Third Amended and Restated Decla—
ration”), certain Owners were re9uired to pay a
“capital fee” to the Club that was subject to
fund as set forth in such Third Amended and Re
staterl Declaration, lots within Colleton River
Plantation are no longer subject to payment of
this capital fee, but certain Owners remain eligi

ble for a refund of the capital fee previously paid
by them, This Declaration and Section 12.9(d)
set forth the conditions under which such refunds
will he made.

NOTES

(vi) Any transfer of ownership by inheri

tance or through conveyance for reasons of estate
planning.

12.10. Use and Consumption Fees

l’he Board may charge use, consumption, and
activity fees to any Person using Club services or
facilities or participating in Club-sponsored at’
tivities. ‘l’he Bond may determine the amount
and method iii’ determining such fees. Different

34
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ChaDter 21

Exhibit B

Termination and Amendment of Declaration

lx the Community matures and grows, the rules by
which it is goterried must beflexible enough to adapt cv

changes in the development plan, as well as changes in
the needx and desires of the &smrnunity that inevitably

will occur. This chapter sets out procedures by which

this Declaration may be amezicled to addre~c such

changes.

21.1. Term and Termination

is an old concept of law known as
the “Rule Against Perpetuitics” ilsat restricts how
long covenants can affoct (he title to land,

Many jurisdictions no longer observe such rule;
however, wb~rc the rule applies, the term of the

covenants cannot exceed 2 1 years after the death
of a named person who is living at the time the
covenants are recorded.

This Declaration shall be ellectjye for a mini
mum of 40 sears from thc date it is recorded.
After the initial 40-year period, this Declaration
shall he extended automatically for successive 10-
year periods unless as least 75% of the then
Owners sian a document stating that the Declara.
lion is teroimated ~oc1 that document is recorded

within the year before any extension. In such
case, this Declaration shall terminate on the date

specilled in the termination document.

II any provision of this Declaration would he
unlawlijl, void, or voidable by reason of any rule
restricting the period of time that covenants can
alk’ct title to properly, that provision shall expire

21 years after the death ui the last survivor ol’ the
now living descendants of President George W.

Bush.

This section shall not permit termination of
any easement created in this Declaration without
the consent of the holder of such casement.

53

21.2. Amendment

(a) By the club. In addition to specific
amendment rights granted elsewhere in this Dec
laration, the Club may unilaterally amend this

Declaration if such amendment is necessary (i) to
bring any provision into compliance with any
applicable governmental Statute, rule, regulation,
or judicial determination; (ii) to citable any repu
table title insurance company to issue title insur

ance coverage on the lots; (iii) to enable any in

stitutional or governmental lender, purchaser,
insurer, or guarantor ni mortgage loans, includ
ing, for example, the Federal National Mortgage

Association or Foderal Home Loan Mortgage
Corporation, w make, purchase., insure, or guar
antee mortgage loans on the Lots; or (iv) to sat
isfy the requirements nI any local, state, or fed
eral governmental agency. However, any

amendment under this paragraph shall not ad
versely afl~ct the title to any Lot unless the
Owner shall consent in writing.

(b) By Owners. Except as otherwise ape
dflcally provided above and elsewhere in this
Declaration, this Declaration may be amended
only by the affirmative vote or written consent of
Owners representing two-thirds (2/3) of the
total vol Cs cast.

(c) Validity and Effective Date. No
amendment may remove, revoke, or modify any
rtght or privilege of CRDC or any Founder or

l-Ionorary Member without the written consent
of CRDC or such Founder and Honorary Mem
ber, respectively (or the assignee of such right or

privilege). In addition, the approval require
ments set forth in Chapter 16 shall be met, if ap
plicable. -

If an Owner conaeflts t.o any amendment to
this Declaration or the By- Laws, it will he con-
elusively presumed that such Owner has the au
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Termination and Amendment of Declaration

thoritv to consent, and no contrary provision in
any Mortgage or contract between the Owner
and a third party will affect the validity of such

amendment.

Any amendment shall become effective upon
recording unless a later effective d~tc is specified
in the amendment. Any procedural challenge
to an amendment must be made within six
months of its recordatjon nr such amendment
shall be presumed to have been validly adopted.
In no event shall a change of conditions or cir
cumstances o~~cratc to amend any provisions ol
this Declaration.

(d) Exhibits. Exhibit “A” is incorporated
by this rckrenee~ and this chapter shall govern
amendment of this exhibit. All other exhibits

are attached flr inlbrmational purposes and may
be amended as provided in those exhibits or in
the p~°~~°~” of this Declaration that rel~r to
such exhibits.

NOTES
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