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Edward J. DeMarco 
Acting Director 
Federal Housing Finance Agency 
400 7th St., N.W. 
Washington, DC 20024 

County Attorney's Office 
Suite 202, 301 S. Monroe Street 

Tallahassee, FL 32301 
(850) 606-2500 (Telephone) 

(850) 606-2501 (Telefax) 

RE: RIN 2590-AA53; Mortgage Assets Affected by PACE Programs 

Dear Mr. DeMarco: 

Pursuant to the Federal Housing Finance Agency's ("FHFA") Advance Notice of 
Proposed Rulemaking ("ANPR") (77 Fed. Reg. 3958, et seq., January 26, 2012), Leon 
County, Florida and the Leon County Energy Improvement District (collectively "Leon 
County") provide the following and attached comments. 

As you know, Property Assessed Clean Energy ("PACE") programs are implemented 
by local governments allowing property owners to finance energy efficiency and 
renewable energy projects (and in Florida wind resistance projects) for their homes 
and commercial buildings, which are repaid through non-ad valorem assessments on 
the property owner's annual property tax bill. In Leon County's program, these 
assessments are not loans, and this method of repayment is critical to the success of 
the program because it allows Leon County to provide lower interest rates on the 
financing to attract participants. Without this low interest rate incentive, Leon 
County's energy conservation and job creation goals cannot be accomplished. 

Leon County's Program 

Leon County created its PACE program, known as the Leon Energy Assistance 
Program ("LEAP"), in 2010. LEAP is Florida's first Energy Improvement District. 

Eligibility criteria for LEAP participants are designed to ensure financing repayment 
while achieving Leon County's specific energy conservation goals. The criteria for 
property owners' participation include: the applicant must own the property; the 
applicant must be current on the mortgage; there must be no involuntary liens 
encumbering the property; and the proposed improvements must be reasonable for 
the value of the property. LEAP capped financing at $7,000.00 for initial Program 
development. Property taxes cannot be delinquent in the last five years (whereas 
State law only requires three) . The property owner also must consent to provide the 
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County access to verify that the improvements have been completed, and the 
applicant must provide notice to any lender of any adjustment to monthly payments 
(and maximum principal financed) 30 days prior to entering into the written 
agreement for the program with the County, consistent with State law. 

Additionally, LEAP requires an energy audit to be completed. The auditor determines 
opportunities for energy reduction and makes prioritized recommendations. The 
property owner must obtain three quotes from licensed contractors, and the quotes 
must include the contractor's license number and all associated project costs, such as 
materials, equipment, permitting fees, recording fees, audit costs, and contingency 
fees. 

LEAP received 105 applications within the first 24 hours after it opened, 59 of which 
were submitted by applicants with Fannie Mae or Freddie Mac mortgages. Thus, due 
to the actions by FHFA, and Fannie Mae and Freddie Mac (the ({Enterprises"L LEAP's 
initial applicant pool effectively was reduced by more than half. 

Leon County's Comments 

In its ANPR, FHFA requests responses to 16 questions and seeping comments on the 
preparation of an Environmental Impact Statement. Leon County has attached 
detailed responses to the ANPR with extensive citations to relevant data. Leon 
County's goal in these comments is to provide input and assist FHFA's ({deliberative 
transparent decision-making" process on its Proposed Action, and to demonstrate 
that restrictions on the purchase of mortgages with first-priority PACE assessment 
liens are unnecessary. To summarize its comments and position on the FHFA 
rulemaking, Leon County makes the following general assertions: 

1. LEAP Assessments are not Loans 

FHFA and the GSEs continue to purposefully mischaracterize PACE assessments by 
defining them as ({loans." The authorization for these land-secured assessments and 
the creation of districts to effectuate those purposes is a function of state law. State 
legislatures have the power to create tax liens and determine their priority relative to 
that of other types of liens and property interests, even if the tax lien was created 
after other property interests came into existence. Under Florida law, a local 
government is expressly authorized to levy assessments for ({qualifying 
improvements/' including energy efficiency and related improvements. There is 
longstanding precedent in federal and state law regarding a local government's 
authority to levy non ad valorem or special assessments. Recasting these assessments 
as ({loans" runs counter to these long-established principles of law protecting local 
governments' rights to create PACE programs. 
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2. LEAP Assessments do not measurably increase, and likely reduce, risk of 
mortgage default. 

The overwhelming weight of the data reflects that energy efficiency and renewable 
energy improvements reduce homeowners' energy costs and increase property 
values. The State of Florida long has recognized the increase in property values 
caused by the installation of renewable energy projects. In 1980, Florida voters 
included the following exemption in Article VII, section 3{d), of the Florida 
Constitution: 

By general law and subject to conditions specified therein, there may 
be granted an ad valorem tax exemption to a renewable energy source 
device and to real property on which such device is installed and 
operated, to the value fixed by general law not to exceed the original 
cost of the device, and for the period of time fixed by general law not 
to exceed ten years. 

Florida clearly understands that increases in property values stem from energy 
conservation improvements, and the citizens and Legislature acted to ensure that tax 
increases due to the value of these improvements did not act as a deterrent in 
promoting them. This Amendment pre-dated the passage of the State's PACE 
legislation in 2010 by 30 years. 

As referred to earlier in this correspondence, LEAP attributes, like most PACE 
programs are designed to protect property owners and create positive cash flow, thus 
enhancing the ability to repay the underlying mortgage. Specifically, LEAP achieves 
this result by having an energy audit conducted so property owners know what the 
energy savings is projected to be. This enables the property owner to determine if 
the cost-benefit of participation in LEAP is worthwhile. LEAP also requires that the 
improvements must be reasonable for the scope of the property project and to the 
property value as approved by the District. Again, these requirements assure that 
property owners benefit and are in a better position to repay their mortgages. Finally, 
LEAP generally limits the financing amounts to $7,000 for residential properties. 

3. Existing Restrictions on the Regulated Entities' dealing in mortgages with 
PACE first-priority liens are unnecessary. 

Best practices and guidelines have already developed across PACE programs 
nationally due to program goals of managing risk to mortgage holders/property 
owners and limiting the government's exposure in implementing the program. These 
best practices generally evaluate the property owner's history and ability to repay the 
financing as well as limit and control the types of projects (and the amount of 
financing) the property owner can receive through the program. This assures that 

F09-00071 
l:\WpDocs\D026\P003\00032682.DOC 



March 26, 2012 
Page 4 

positive cash flow is achieved. PACE program costs (interest rates, administrative 
costs, and fees) must be kept low or the positive cash flow goal is not achieved. 
Finally, mortgage holders (and investors) already have a multitude of tools that are 
used to evaluate risk for lending and refinancing. Additional restrictions on PACE 
programs are unnecessary because the market already necessitates managing risk for 
programs to be successful. 

Conclusion 

Considering the foregoing and the attached detailed comments, Leon County urges 
FHFA to adopt the No Action Alternative and withdraw its July 6, 2010 Statement and 
all other related documents. These actions have effectively stopped the development 
of PACE programs nationally for residential homeowners, and the adoption of the No 
Action Alternative would allow the Enterprises to purchase mortgage loans secured by 
properties with outstanding first-lien PACE and PACE-like obligations, freeing 
residential homeowners to make much needed energy conservation improvements. 

Leon County asks FHFA to work in good faith with other federal agencies (such as the 
U.S. Department of EnergyL states, and communities to address any outstanding 
implementation issues and concerns. If protective guidelines are necessary, the 
standards and best practices in the U.S. Department of Energy's "Guidelines for Pilot 
PACE Financing Programs" (May 7, 2010) minimize any perceived risk posed by PACE 
programs while allowing local governments to design programs that meet their goals. 
The Guidelines already are widely used and have resulted in successful PACE program 
implementation. 

Leon County appreciates the opportunity to participate in FHFA's rulemaking process 
and, should you have any questions or need additional information, please contact 
the County Attorney's Office: 

Sincerely yours, 

County Attorney 

HWAT/ea 
cc: Honorable Chairman and Members of the Board of County Commissioners 

Vincent S. Long, County Administrator 
Ken Morris, Director, Office of Economic Development and Business Partnerships 
Maggie Theriot, Director, Office of Resource Stewardship 
Sarah Vilms, Esq. 
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